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Once again, sexual misconduct in the military is in the news.' Women in Army recruit-training programs have reported that they were
sexually harassed or assaulted by their instructors, and other recruits
* Associate Professor, University of Florida College of Law.
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have revealed their involvement in consensual relationships with their
superiors. Two of the first four women cadets at The Citadel have
already resigned, explaining that the mistreatment they received for
being female made their education intolerable.
Much effort, or at least the appearance of much effort, is now being
devoted to solving the problem of sexual misconduct by military men
against military women. All the services are scrambling to determine the
scope of their culpability, all desperately hoping not to be saddled with
the latest "Tailhook." The Secretary of the Army has appointed a
national panel of senior military officers and civilian experts to review
policies on sexual harassment, and the military has already put in place
new protections and procedures across the board.
My concern is that this effort, even if sincere, will work to the
detriment of military women in the long term. The problem isn't that
some people see sexual misconduct by men as a good reason to limit
women to restricted or segregated military duties. That's not likely to
happen. The dangerous proposals actually come from those who support
greater military participation by women. Those potential "solutions" are
more dangerous because they are superficially protective and supportive,
yet unwittingly they will erode the already uncertain status of military
women even further.
I. HAS THE MILITARY ALWAYS BEEN LIKE THIs?

Many recent reports in newspapers, magazines, and on television
have attempted to capture a sense of the climate for women in the
military today. One of those reports,2 though, struck me in a way that
was unforgettable. To this day it represents for me a measure of how
much the place of women in the military may have changed from a
relatively short time ago, and changed much for the worse.
The New York Times interviewed a 28-year-old female Army officer
who, from all appearances, should have a bright future in the Army.
This young Captain, who probably had five or six years of service if she
entered the military right after graduating from college, was the
company commander in charge of all 155 military police personnel
stationed at a large post in the state of Washington. Her job was typical
of the early responsibility that all the services expect their young
officers to accept, and the article praised her as "a seemingly perfect
model 3of the kind of young career officer produced by the modem
Army.9

2. Timothy Egan, A Battlegroundof Sexual Conflict, N.Y. TIMES, Nov. 15, 1996, at A14.
3. Id.
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Yet all was not perfect in her world. A few weeks before the
interview, a male sergeant who worked for her (and I emphasize worked
for her, as a subordinate) had been flagrantly insubordinate. At the end
of a work day, but apparently while still at work, the Captain had
changed from her military uniform into what she described as "a party
dress," getting ready for Halloween festivities.4 The sergeant then
walked up to her and felt perfectly free to ask whether she "was wearing
a slip under that dress." 5 The Captain explained that she told the
sergeant he
was "out of line," and she "think[s]" that he "got the
6
message.,
So why does that short exchange between these two soldiers capture
my attention? Isn't that par for the course? Isn't that the sort of thing
women put up with in the workplace all the time? Not in the military
it's not, at least not when I was a young Air Force officer in the late
1970s and early 1980s, supervising an aircraft maintenance squadron in
much the same position as the military police Captain.7
It is difficult for me to describe just how far off the scale the
sergeant's behavior goes. I have never heard of, let alone witnessed,
even a fraction of the severity of this kind of sex-based insult and
disrespect to a female officer. Even if a male subordinate found being
under a woman's command curious or ridiculous, that attitude would
never have been expressed in face-to-face disgust or disregard. A
woman could almost always command respect for her rank and its
authority, even if she could not command it for herself. If a casual
comment like the one made by this sergeant has truly become unremarkable, other than as an example of inappropriate behavior to be dealt with
just like any other kind of inappropriate behavior, then the military
really has changed for women.
It is important to consider that the place of women in the military
may have only recently taken a turn for the worse. First, it means that
sex-based mistreatment of women may not be as entrenched as many
believe. It at least holds open the possibility that improvements may lie
in changes that are more specific and immediate, rather than the idea
that one has to change the whole system to change anything.
Second, and much more importantly, it means that we are now at a
critical time for women in the military. Their role is at risk because of
4. Id.
5. Id.
6. Id.
7. See also Diane H. Mazur, The Unknown Soldier: A Critique of "Gays in the Military"
Scholarship and Litigation, 29 U.C. DAVIS L. REv. 223 (1996); Diane H. Mazur, Re-Making
Distinctionson the Basis of Sex Must Gay Women Be Admitted to the Military Even if Gay Men
Are Not?, 58 OHIO ST. L.J. (forthcoming 1997).

Published by UF Law Scholarship Repository, 1996

3

Florida
LawLAW
Review,
FLORIDA
REVIEWVol. 48, Iss. 3 [1996], Art. 5

[Vol. 48

perceived and real problems caused by sexual misconduct, and the
proposals that will be adopted to address these problems will have a
long-term effect on the place that women have in the military in the
future.
II. WHAT ARE THE PROBLEMS CAUSED BY SEXUAL
MISCONDUCT iN THE MmIARY?

Allegations of rape and sexual assault have received the most
prominent attention in reports that have recently emerged from the Army
post at Aberdeen Proving Ground in Maryland. Two men responsible for
training young soldiers after they leave basic training were charged with
a variety of offenses against women trainees including rape, sodomy,
adultery, having inappropriate consensual relationships, conduct
unbecoming an officer, and obstruction of justice. A third soldier was
charged with obstruction of justice and disobeying an officer, based on
an inappropriate consensual relationship. Within a week, further charges
were made in unrelated cases against instructors at the Army's Fort
Leonard Wood in Missouri. Male sergeants at Fort Leonard Wood were
accused of having improper sexual relationships with some female
recruits and sexually harassing others.
Although the more serious charges of sexual assault rightly receive
the most attention, it is misleading to characterize the current problem
as primarily one of violent assault against women. Although it is the
most serious form of sexual misconduct, it is probably the conduct the
military is most capable of preventing and prosecuting effectively. Other
forms of sexual misconduct are much more common and intractable.
Sexual harassment, for example, is officially prohibited. The military
professes to have "zero tolerance" of sexual harassment,8 with elaborate
policies to define and prevent offenses. Unfortunately, the phrase "zero
tolerance" has become a parody of itself, more accurately referring to
things the military doesn't really care to do anything about. Instead of
taking action to enforce a policy and eliminate problem behavior, which
the military is historically quite effective in doing, it is much easier to
just proclaim there is "zero tolerance" and move on to something else.
Even consensual sexual behavior can often be prohibited. Many
consensual intimate relationships are illegal under military law, even
when the surrounding community might only find them immoral,
unwise, or unusual. Adultery is a crime. So are most personal relationships between commissioned officers and enlisted persons, which the
military terms "fraternization." Prohibited fraternization would also

8. Rimer, supra note 1, at B13.
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include a personal relationship between two enlisted persons or between
two officers, if one of the partners is responsible for supervising the
other. There is no question that consensual intimate relationships
between training instructors and trainees are illegal.
This is where the center of the military's real problem with sexual
misconduct against women lies: the range of misconduct that reaches
from inappropriate consensual relationships all the way through sexual
harassment. These are the problems that arise most frequently, are the
most difficult to identify, and are the toughest to eliminate.
I can already hear the criticism that in the context of the military,
there can be no such thing as a consensual sexual relationship between
a superior and a subordinate. I disagree with that criticism, at least when
stated in those absolute terms. I do agree that in some instances the
power conferred by rank can make it difficult to determine if consent is
overcome by coercion. It is a mistake, though, to believe that what is
best for military women is the assumption that they are incapable of
either resisting or, in many cases, even reporting that coercion. This
counterproductive assumption underlies much of the recent effort to
solve the problem of sexual misconduct in the military.
mII.

WHY ARE THE PROPOSED SOLUTIONS
COUNTERPRODUCTIVE?

The military has already taken a number of steps to prevent future
instances of sexual misconduct against women recruits and, at least so
far, the military's actions have been applauded. In particular, the Army
has increased supervision of recruits, has moved to severely punish past
offenders, and is devising new systems for reporting misconduct.
Unfortunately, these actions have been myopically short-term in nature.
Each carries a long-term danger for women in the military, and in the
hurry "to do something," little attention has been paid to whether they
are doing more harm than good.
A. Restricting Women's Liberty in the
Guise of Protectiveness
One of the first corrective measures to be taken at Aberdeen Proving
Ground, ground zero of the controversy, was to prohibit trainees from
going anywhere alone. Under the "buddy system," recruits are required
to travel in pairs at all times, without exception.' Interestingly, newspaper reports alternately describe the "buddy system" as either applying
to all recruits or as applying only to female recruits. While the Army
9. See Rape Charges PromptArmy to Reinforce Buddy System, supra note 1, § 1, at 9.
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was likely smart enough to include both men and women when
committing the policy to paper, I'm fairly certain the policy is primarily
enforced against a woman seen walking on post alone. In the words of
one recruit, "Women get reminded constantly to stay with their buddies
and are watched more closely."' Along the same lines, advocates for
Citadel women have asked that their clients be accompanied by federal
marshals as they walk through campus and be monitored by video
camera when near their living quarters.
Is this going to be the new standard? Will women be permitted to
perform duties only where they can be escorted, for their own protection? Will women be barred from all pursuits in which they cannot be
supervised or monitored by someone else? Under that thinking, astronaut
Shannon Lucid could not have performed the record-setting mission she
recently completed. She traveled aboard the space station Mir, completely unescorted, with two male Russian astronauts.
The idea that women should be protected from harm by restricting
their liberty is always a dangerous one. rm just surprised that defenders
of women in the military don't see the parallel between the "buddy
system" at Aberdeen Proving Ground and one of the original justifications for why women can't serve in combat: there is no one on the
battlefield to protect women from attacks by their fellow soldiers.
B. Treating Women Like Children
Attempting to avoid the "Tailhook" title, the Army moved quickly
to prosecute those charged with sexual misconduct. Its focus, though,
has been to discipline only men, even when both men and women have
engaged in inappropriate, but consensual, relationships. The first trial at
Fort Leonard Wood" was an example. A male drill sergeant was
convicted and sentenced to prison for having ongoing sexual relationships with several of his female trainees. One of the women explained
that she knew she was fraternizing with the sergeant, in violation of
military law, but "had lied to herself that is was all right because it
involved a sergeant."" Her sergeant had given her favorable treatment
in comparison to the other recruits, exempting her from duty which she
didn't like, so she said, "In a way, I thought I owed it to him!"3
Besides, she explained, "He's my drill sergeant. I'm supposed to obey

10. JoAnna Daemmrich, Colonel Seeks to Protect Recruits; Buddy System, Fliers, Open
Doors Among Aberdeen Efforts, THE SuN (Baltimore), Nov. 17, 1996, at IA.
11. See Don Terry, Testimony of Betrayal and Kisses at Army Drill Sergeant's Hearing,
N.Y. TIMES, Nov. 14, 1996, at Al.
12. Id.
13. Id.
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him."'4 A second trainee had even lived with the same sergeant off
post, but she decided to report their illegal relationship after discovering
that the sergeant was also involved with other trainees.
Both trainees had left the Army by the time of the sergeant's trial,
and so they could not have been punished by the military. In no recent
case, however, has the Army shown any interest in disciplining a
woman for her voluntary decision to engage in conduct she knew was
improper. I want to be clear that I am not saying that men should not
be punished as severely as the Army proposes. Neither am I saying that
women should be disciplined to the same degree as men. If a male
sergeant and a female trainee are each punished in relation to culpability, the more senior soldier who has abused the privilege of his rank
should obviously be disciplined much more severely. What I am saying
is that it is counterproductive to exempt military women from responsibility in situations in which they must take some responsibility.
Of course, the equation is completely different when sexual
harassment, and not a consensual relationship, is at issue. In many of the
recent reports, military men have used the privilege of rank to inflict
themselves on a captive audience of women recruits. In some cases, the
women silently endured misconduct without objection; in others, their
objections were ineffective in stopping the harassment. In either
instance, though, very few women complained to anyone about the way
they were treated. Part of the reason the recent controversy assumed
crisis proportions is that so many allegations were made at once, stored
up from months and years past and from many locations.
Why weren't these seemingly epidemic instances of sexual harassment reported? The easy, or the too easy, answer was offered by the
Fort Leonard Wood recruit discussed earlier. She asked the military
court, "Who was I supposed to report this to?"' 5 Most have accepted
this justification for a failure to report misconduct, assuming that a
woman harassed by her drill sergeant has nowhere else to go.
Particularly in situations of sexual misconduct against women, it is
difficult to avoid accusations of "blaming the victim" when questioning
women's behavior in any way. To suggest that women have responsibility to decline a superior's invitation for inappropriate behavior, or to
object to inappropriate behavior, or to report inappropriate behavior, will
usually raise a host of criticism. To put these questions in a broader,
less sensitive context, I propose a hypothetical military situation
implicating the same issues without involving sexual misconduct.

14. Id.
15. Id.
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Imagine that a drill sergeant has developed a systematic method for
stealing from recruits. He "recruits" a few favored recruits to his theft
ring with the following proposal: "We'll never be caught. I'll engage the
rest of the troops in a group activity, and then excuse you from
participation for some reason. You head back to the barracks and pick
up any money you can find in the other recruits' mail or belongings.
You can keep ten percent of what you find."
Eventually, though, the drill sergeant and a number of the cooperative recruits do get caught. I find it unlikely that those recruits who stole
from the others would be assumed blameless. The excuse of "Well, I
had to do it, my sergeant said so" would not be good enough, because
we expect better of our military people. While the sergeant's responsibility would be by far the greatest, the recruit's decision to engage in
misconduct would be culpable as well.
It even seems unlikely that the theft ring would be successful for
long, because certainly "word would get out." Recruits who resisted the
offer to participate would find some way to warn others of the danger,
and would find some way to report what was happening to someone
outside the unit. Perhaps even a threat to report the sergeant would have
stopped the thefts. The excuse that "I was afraid the sergeant would ruin
my career if I said anything" would not be good enough when the
recruit knew of extreme misconduct that could harm other soldiers.
So why does sexual misconduct more often go without objection and
without complaint? One .of the biggest myths created by the current
controversy is the impression that everyone in the military with
influence is male and that all women are new recruits subject to
exploitation. There are women drill sergeants, and more than a token
few. At Aberdeen Proving Ground, sixteen percent of the drill sergeants
are women, a number slightly greater than the percentage of women in
the military overall. 6 There also would have been a number of female
technical instructors at the post, the sergeants who teach the mechanical
skills the recruits would use in their later assignments. The idea that
these women recruits are completely surrounded by more senior men is
false.
Most ironically, the reason why recruits remain silent might be found
in the fallout from the controversy involving Anita Hill and Clarence
Thomas. Despite the beneficial effect that came from Hill's public
discussion of sexual harassment in the workplace, her testimony also left
a very counterproductive impression. It suggested to women that even
though you might be a Yale-trained lawyer, and even though you might
16. See Schmitt, Military Maneuvers; War Is Hell So Is Regulating Sex, supra note 1, §
4, at I (noting that 13% of servicemembers are women).
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be in a protected civil-service position, you are not expected to say
"knock it off' to a supervisor who sexually harasses you. You are not
expected to make any effort to stop the illegal behavior, even when it
hurts the institution for which you work.
Again, that's simply not good enough for the military. The hard
lessons of Nuremberg and My Lai teach us that military people have the
additional responsibility to do what is right and not just to do what they
are told. It is not good enough to say that "I only acted as my superior
ordered" or that "I was afraid to expose wrongdoing because I thought
I would be punished." Obviously circumstances vary in severity, but the
principle remains the same. The response to the current controversy over
sexual misconduct concerns me whenever it seems to relieve women of
their responsibility as soldiers, or whenever it suggests that women are
lesser versions of their male colleagues. We should not have a system
that excuses women from responsibility when the wrongdoing is related
to sexual behavior any more than we should excuse women from any
other military responsibility. It diminishes their service and sets a poor
precedent for the future.
C. Relieving the Military of Responsibility
to Fix the Problem
Civilian supporters of military women have devoted their greatest
attention to improving the system for reporting sexual misconduct. They
endorsed the military's decision to set up toll-free telephone numbers for
the reporting of sexual harassment in each of the services. Other
suggestions have included the creation of a new "ombudswomen"
position for a senior woman officer, who would be responsible for
receiving and addressing complaints of sexual harassment. At The
Citadel, senior officials have encouraged women cadets to report
misconduct to local civilian law enforcement.
Ironically, these efforts to improve the system for reporting sexual
misconduct will almost certainly work to eliminate any incentive for the
military to fix its own problem. The reason the military is normally so
effective in controlling people's behavior is because it works through a
strict chain of command. At each level, from the most junior 21-year-old
sergeant to the most senior general, soldiers are responsible for holding
their subordinates' feet to the fire until something is done correctly. If
it's not done correctly, the military will find someone else who can get
it done correctly.
The reason the chain of command has been ineffective in controlling
sexual misconduct in the military is that no one, at any level, has truly
considered it a priority. The "zero tolerance" slogan is just a slogan,
unconnected to serious consequences for those who fail to change
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behavior. The military is quite talented at changing behavior; but it has
to want to change that behavior. Policies that encourage women to take
their complaints outside the chain of command are the worst possible
way to approach the problem of sexual misconduct. If we tell the
military that it is incapable of preventing sexual misconduct, it will
never become capable. If we tell individual supervisors and commanders
that they are incompetent to respond to women's concerns, they will
remain incompetent.
IV. So How CAN WE SOLVE THE PROBLEM?
Is the military itself changing for the worse, becoming an institution
entrenched in a particular contempt and disrespect for women? Or is the
individual who chooses to join the military changing for the worse,
more likely to be someone who sees sexually coercive behavior as close
to ordinary? I believe these are different questions, and the answers may
explain why the problem of sexual misconduct against military women
may be greater today than it was a decade or two ago.
From reading news reports, one might get the impression that the
military consciously indoctrinates young men and women in the ways
of sexual coerciveness. Men seem to be informally taught the prevailing
custom of treating their women colleagues with disrespect, and women
seem to be informally taught to tolerate misconduct without complaint.
Unfortunately, though, the military doesn't need to teach sex-related
pathology; young men and women join the military already wellschooled in that area by civilian society. The military's biggest problem
is that it fails to correct-and as a result reinforces-this already-learned
behavior.
If it is true, however, that today's military is enlisting a higher
percentage of young men and women to whom sexual coercion is
already unremarkable, then the military has a much larger problem to
solve than it used to have. Based on my entirely unscientific and
anecdotal observation, the military is very different than it was during
my time of service, about fifteen years ago. The degree of social
deviance that the military either tolerates or struggles with today
continually surprises me.
It is commonly reported that young recruits today are of much higher
quality than they were at the inception of the all-volunteer force. In this
context, higher "quality" usually means that a higher percentage of
recruits-sometimes almost 100%-are high-school graduates. This
measure of quality, however, is incomplete. At the same time the
military is recruiting more educated men, or at least more minimallyeducated men, it may have taken in a higher percentage of socially
maladapted, socially disaffected men.
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Has the military become more attractive for the misfit male, the
young man who is unable to find a productive place in civilian society?
The Oklahoma City bombing uncovered ties between soldiers and the
militia movement; the accused bombers themselves became kindred
spirits in the Army. The murders of blacks by white soldiers in the
Army town of Fayetteville, North Carolina revealed that more than a
few soldiers move in the fringes of racist hate groups. New reports of
sexual misconduct by men in the military seem constant.
If the military increasingly draws its recruits from the socially
disaffected, it is inevitable that the military will have increasingly
serious problems with the way these young men treat women. If a male
recruit sees the military as an avenue to a new brotherhood, one
unrestricted by civilian social morality and expectations, it is extremely
unlikely that he brings with him much experience in treating women as
equal partners. The contempt for society and the contempt for people of
other races that is represented by militia groups and by racist hate
groups, respectively (and together), is the very same contempt that
would lead to sexual misconduct against women.
I don't mean to suggest that only male recruits have changed;
unfortunately, the probability that military women have also changed
just makes the problem more difficult. If the military is increasingly
drawing its men from a segment of the population accustomed to crude
disregard of women, then it is probably also drawing its women from
the same place. If, as civilians, young women come to view ccercive
sexual relationships as commonplace, the military cannot change that in
a few months of recruit training. These women will become the recruits
who don't refuse invitations to consensual sexual misconduct, who don't
object to unwanted sexual misconduct, and who don't report sexual
misconduct to others.
So what do we do? First, as discussed in Part III, we should not
accept solutions that seem supportive in the short term, but are
demeaning and counterproductive in the long term. We should not try
to protect women from misconduct by restricting their liberty. We
should not treat women like children, assuming that, unlike male
soldiers, they are incapable of doing the right thing for themselves, for
their fellow soldiers, and for the military. We should not relieve
commanders of the responsibility to solve the problem of sexual
misconduct by telling women to take their concerns elsewhere.
In addition, all of us, both military and civilian, should take a hard
look at the question of how we choose who will be in the military. If
sexual misconduct in the military is becoming a larger problem in part
because we take our soldiers from an increasingly distant and disaffected
part of society, then we need a different method of selection. In addition
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to educational qualification, there ought to be some measure of social
qualification designed to find potential recruits who are capable of
treating their fellow soldiers with the necessary respect. Military
recruiters spend an enormous amount of time finding and cultivating
each prospective soldier; if recruiters were motivated to do so, they
could judge social character just as well as they judge other intangible
qualifications.
But what happens if we make the standards higher, if we insist that
the status quo is no longer good enough? What if it is no longer
possible to find enough recruits who are both educationally and socially
qualified? If we need to fill those spots through a mandatory system of
national service, then so be it. Making the military more representative
of our people can only be a good thing, and it very well could be the
only thing that makes it possible for women to serve as equals for the
long term.

https://scholarship.law.ufl.edu/flr/vol48/iss3/5

12

